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0 # Bross & Partners [P
Thanh |ap 2008 | Tru s&: Ha Néi - CN: TP.HCM & a Nang
<« Top 7 dai dién nhan hiéu - Top 30 dai dién sang ché (2021)
< Hang Nhat vé SHTT: /egal 500 Asia Pacific
 Buot khuyén nghi béi: WIFITIL 1AM Fatent 1000, IF Stars, Asialaw, Benchmark Litigation
@ Vu viéc ndi bat:
= Vu kién quyén tac gid 3,3 triéu USD - TAND TR.HCM
= Vy kién sang ché gan a triéu USD - TAND Ha N6i (nguyén don riit don)
® Thye thi quyén d&i véi nhan hiéu 3D sdn pham keo tai Viét Nam
= Pii lai thanh cang Phé Thin 13 La Bic tai My
® Tw van cho UBND B3k Lak vu CDBL Budn Ma Thuét bj mat tai Trung Quéc

0O # Luat sw Lé Buang Vinh
2B nam kinh nghiém | Luat sw sang |&p Bross & Partners [P
</ Dién gia trong y&u:
= Trinh bay trwdc nguyén Pha Tha twéng Vi Dore Dam va o UVTW

O = Phan bién Dy th3o stra d6i Luat SHTT trwde Cha nhiém Uy ban Phap luat Quée héi
= idng day vé SHIT cho thdm phan, ki€m sét vien, chap hanh vien theo 1D1984/BKHCN
<« Thanh tich:
= Truc tiép tu van, tham gia tranh tung tai toa an cac vu kién quyén SHTT vé sang ché, nhan hiéu, quyén tac gia
» Dwaor vinh danh boi: WIRITHL IAMITOL Asialaw, Lexalogy Influencer, Benchmark, the A-List: Vietnam s Top Lawyers
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Noi dung chinh

|. Dat van dé

2. PHAN | - THU'C TRANG: MAU THUAN GIOrA KHAT VONG £6I MO
VA S’ THO' O V61 SHTT

3. PHAN Il - HE QUA: KHONG BAD HO — KHONG £6I MO

4. PHAN [Il - GIAI PHAP CHIEN Lu'QT TOAN DIEN

0. KET LUAN
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Pat van de
> DOi mdi sang tao (DMST) la tru cot phat trién cda doanh nghiép tur nhan va nén kinh
té s0.

> Tuy nhién, nhiéu doanh nghiép - dac biét la DNNVV - g&p khd khan trong viéc bao ho va khai thac
sang tao

> 80 hiru tri tué (SHTT), néu dwore van hanh hiéu qua, sé trd thanh "cau ndi” gicka sang tao va thi
trurong.

> De tai tap trung phan tich bat cap trong thue tien bao hd SHTT, nhan dién diém ngh&n thé ché, va
dé xuat giai phap cai cach ttr gac do phap Iy - chinh sach - thuwee thi.
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1.1 Sang tao tang manh nhwng c6ng cu bao hé khong theo kip
0 DN tw nhan dang déi méi nhanh: thiét ké, phan mém, néng nghiép céng nghé cao...

0 Nhwng hau hét sang tao khong dwoc bao ho kip thoi:
» Ngai nop don vi chwa hiéu ré tha tuc hodc so 16 bi mat ky thuat;
» NOp roi nhwng bd gitra chirng vi khéng thay hiéu qua.

O Hé qua: sang tao khéng dwoc dinh danh phap ly, khéng dwoc bao vé, khéng thé thwong mai héa.

1.2 Cong cu phap Iy chwa twong thich v&i nhu cau va nang lwc doanh nghiép

> Chi phi thué tw van vé gidi quyét tranh chap con cao so v&i kha nang tai chinh cia DNVVN

» Viéc dinh gia tai san SHTT con chua pho bién, it thong tin cdng khai, chwa c6 co’ ché ghi nhan trén hé
thong tai chinh — ngan hang hé tro khai thac tai sédn van chi tap trung vao tai san SHTT cdng dong,

chwa trién khai rong dbi véi DNTN

» DNTN c6 xu huéng dang Ky cho co”, chi dang ky tén mién, nhan hiéu bd qua tai san SHTT quan
trong hon la sang che. Thiéu dong bo gilra cac thu tuc phap ly, thiéu cong cu ho tro khai
thac quyén khién SHTT khéng phat huy dwoc vai trd nhw mot tai sén thwe thu
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1.3. Thi€u co’ ché bao vé hiéu qua cho quyén da xac lap

> Bdo v€ quyén ngay cang gap nhiéu thach thirc vi HVXP ngay cang tinh vi nhw nhai bao bi, 13y
cap ndi dung s0, st dung nhan hiéu trung/twong tw giy nham lan v&i nhan hiéu clia ngwdi
khac ... - nhwng co ché xtr Iy con yéu: bién phap dirng vi pham khan cip (bién phap khan
cap tam thoi) hau nhw khong thi hanh dwoc trén thue t€; viéc phoi hop gitra xt 1y gitra cic
co quan c¢6 thadm quyén xt Iy vi pham hanh chinh con yéu, thi tuc t6 tung dan sw phirc tap
khi€én DN c6 tAm Iy ngai thwe hién, bi€én phap hinh sw con it dwoc ap dung

> Keét qud la doanh nghiép khong cAm thiy dwoc bao vé hiéu qud, khong c6 ddong luc dé dau
tit bdo hd quyén. Tam ly “bdo ho trén gidy, vo hiéu ngoai doi” khi€n nhiéu sang tao bi chon
vui, mat di co hoi phat trién



BROSS

Qartner
oooooooooooooooooooo
aaaaaaaaaaaaaaaaaaaaaaaaaa

O 2.1 Sang tao khéng thé TMH: Khéng ¢6é quyén — Khdng thanh tai
san

O Sang tao khéng thé dwoc cap phép, chuyén nhweng, dinh gia, the
chap néu khéng co bao hé SHTT.

O Thiéu quyén — sang kién khéng tré thanh tai san phap ly — mat toan
bd tiém nang kinh té.

0 Doanh nghiép khéng thé dwa sang tao ra thi trwwed>ng mot cach hop
phap va an toan.

O » Hé qué:’Séng,tao bi "giam long", khéng déng gop vao tang truwéng
— nang suat — doi méi cong nghe.
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PHAN Il - HE QUA: KHONG BAO HO — KHONG DOI MOl

2.2 Mat doéng lwc dau tw R&D vao sang tao

& Khong bao ho — Khong dau tw

Doanh nghiép mat niém tin, khong dau tw R&D, khong xay dwng hé thong SHTT.
Dan dén xu hwdng ti€p thi - ban hang ngan han, thay vi phét trién sdn pham cot 15i.

A2 Hé qua lau dai:

b AURIE 7l e 72 AR A0 T

Suy gidm chat lwong sang tao;
» Neén kinh té mat kha ndng canh tranh dai han.

©O Vong luan quan:
Khong bao ho — Khong dau tw — Khong ddi méi — Khong phat trién



BROSS

& partners

Advocates & Solicitors _

““““““ “FHAN Il - HE QUA: KHONG BAO HO — KHONG DOI MOl

2.3 Chinh saich DMST bi vo hiéu hoa
> [ Chinh saich PMST khong phat huy hi€éu qua

» Du di cé sandbox, wu dai thué, ho tro startup...

> Nhuwng khi bao hd SHTT yéu, thi sang tao khong thé di hét hanh trinh:
Y twong — Xac ldp quyén — Bao vé — Thwong mai héa

» Hé qua:
> Mat két n6i v&i chuOi gia tri san xudt - kinh doanh

> NguOn lwc dau tw cong - tw bi nghén mach
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“ PHAN IIl - GIAI PHAP CHIEN LU'Q'C TOAN DIEN

3.1. Thay doi nhdn thirc vé SHTT

Q T “chi phi phap Iy” — thanh “don bay gia tri”

7 Giai phap:

> Xay dwng khoéa hoc online, tai lieu SHTT cho DNNVV

> Tich hop SHTT vao chwong trinh kh@i nghi€p - quan tri - chuyén doi s0
> Duwa SHTT vao tiéu chi goi vOn, danh gia d0i m&i sang tao

@ Phi hinh thirc héa SHTT — Doanh nghiép coi la tai sdn that, khong chi la gidy
chtrng nhan
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3.2. Hoan thién thé ché — phéap luat lién nganh

a) Diéu phdi gitra cac bd nganh:

O Lién théng di liéu SHTT — x& ly xung dét quyén

O Huwéng dan lién nganh (KH&CN — VHTTDL — NNMT)

O Diéu phdi lién bd - nganh: B TP, KHCN, Bé TC, NHNH, BHVN, VAMC/NHTM (SHTT
lam tai sn thé chap)

b) Stra Luat SHTT:

Stra Diéu 213; Lam ré cau nbi gitra Diéu 129 — 225/226 BLHS

Bb sung nguyén tac “tén trong quyén xac lap truéc’

B6 sung/lam rd: Khéng cdng nhan tac pham do Al tao ra hoan toan, céng nhan Al-

generated work néu cé déng gop dang ké cua tac gia la con ngudi

Bd sung “y twdng” vao dau khodn 3 Biéu 15 dé minh thi nguyén tac QTG khéng bao

hé y twdng (thwe tién dang nham Ian nguy hiém)

O Thém diéu khoan/chwong riéng vé khai thac thwong mai héa quyén SHTT

O IR0 IR0

O
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3.3. Hoan thién thé ché - phap luit lién nganh

>

>

c) Ra soat mOi quan hé Luat SHTT v&i nhiéu ludt khac

BLHS (Piéu 225): bd sung khach thé xam pham la quyen truyén dat QTG/QLQ dén
céng chang (ngan chan web phat lau phim, giai thé thao)

BLTTDS (sua E)leu 94, 95 & 97): emall, log file, noi dung trang web, co s& di¥ liéu,
video, ma nguon va cac hinh thirc thé hién so khac, dwoc coi la nguon chirng cw
néu bdo dam tinh toan ven, xac thwe va co thé truy nguyén nguwdi tao 1ap, phu hop
v&i quy dinh cta phéap luat vé giao dich dién toy

BLDS: swra dm/lam rd vé thé chap quyén tai san la quyén SHTT, tach bach tranh
nham v&i cam cd (quyén SHTT)

Luat CNCNS, Luat GDDT, Luat div liéu, Luat BVDLCN, Luat ho tro DNNVV, Luat
KHCN

B NAfee A CTTITTT . 2 1 v 01 s N H Yy 12 A 11 N N
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3.4 Thiét lap co ché lién két sang ché - cAp phép thudc (patent linkage)

> Ngan chan (s¢m) cip phép thudc generic khi bang sang ché con hiéu luc
> Yéu ciu cam két khong vi pham trong ho so dang ky lwru han

> Tang minh bach, bdo vé nha sang ché

» HO tro nha san xult thudc hop phéap

3.5. Quyén SHTT la tai san kinh t€ thwc thu

> Xay dung SHTT thanh doi twong thé chap vay von (SHTT tr& thanh cAu thanh m&i ctia thi
treo'ng von) dwa trén 4 tru cOt: Phap ly + Pinh gia + Quy bao lanh SHTT + thi trieong thir
c&p va 4 nhom chil thé chinh: B6 TP, KHCN, Bé TC, NHNH, BHVN, VAMC/NHTM

> Tan dung sang ché hét hiéu lwc — tao thw vién sang ché mé phuc vu DNNVV
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3.6 Nang tam Toa an SHTT thanh thwc thé doc lap thwe sw véi 355 TAND khu vuwe

> Tuyén dung tham phan c6 hiéu biét vé ky thudt + cong nghé + kinh nghiém xét x(r
tranh chap xuyén bién gioi

> Tuyén dung thAm phéan da tirng co6 kinh nghiém xét xt¢ &n SHTT

> Mo rong va tang cwo’ng dao tao kién thirc va kj nang xét xtr &n SHTT, dac biét la an

SHTT c6 yéu tdo nwdc ngoai, co lién quan dén digital asset, digital data, block chain,
Al, NFT.

3.7 Dy manh vai tro ctia Toa an toi cao

» Tang cwdng hwdng dan gidi thich ap dung phap luat thong nhat (nghi quyét HDTP)
trong lIinh vwee SHTT va an khac co lién quan

> Xét xtr giam doc tham/tai tham cac vy an SHTT quan trong de thiét 1ap ranh gioi.
gitra fair use va xam pham quyen SHTT, gil(ba xam pham quyen SHTT va bién dbi

R e R e i N P o R NS A S 2 G R e L e A LA i o e e A



KET LUAN
dS& hiru tri tué khong chi dé bao vé - ma dé tao vOn,
thu hat dau tw, va thac day tdng trird’ng bén virng.

A Khi quyén SHTT dworc xac ldp nhanh - bao ho hiéu
qua - thwong mai héa thong minh, doanh nghiép tw
nhan sé tr® thanh dong co’ d0i ma&i va lwe day cuia
nén kinh té Viét Nam.
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XIN CHAN THANH
CAM ON QUY V| DA LANG NGHE

Luat sw Lé Quang Vinh — Bross & Partners

Email: vinh@bross.vn

Mobile: 0903 287 057
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